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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
 

Order Instituting Rulemaking to Develop Additional 
Methods to Implement the California Renewables 
Portfolio Standard Program. 

 

 
Rulemaking 06-02-012 

(Filed February 16, 2006) 

 
 

COMMENTS OF THE ALLIANCE FOR RETAIL ENERGY MARKETS 
AND THE WESTERN POWER TRADING FORUM  
ON THE PROPOSED DECISION OF ALJ SIMON 

 
 
 In accordance with Article 15 of the Commission’s Rules of Practice and Procedure, the 

Alliance for Retail Energy Markets (“AReM”)1 and the Western Power Trading Forum 

(“WPTF”)2 respectfully submit to the California Public Utilities Commission (“Commission”) 

these joint reply comments on the Proposed Decision (“PD”) of Administrative Law Judge 

(“ALJ”) Anne E. Simon issued on March 26, 2009, entitled Decision Authorizing Use of 

Renewable Energy Credits for Compliance With the Renewables Portfolio Standard.   

I. INTRODUCTION 

In these reply comments, AReM and WPTF respond to the recommendations of certain 

parties to further delay a decision authorizing the use of tradable renewable energy credits 

(“TRECs”) for compliance with the Renewables Portfolio Standard (“RPS”) and/or extend the 

PD’s proposed TREC usage limit to electric service providers (“ESPs”) and other load-serving 

entities (“LSEs”) besides investor-owned utilities (“IOUs”).  As discussed below, there is no 

compelling reason for the Commission not to authorize TRECs now.  Moreover, while AReM 

and WPTF reiterate their objections to imposing limits on the use of TRECs on any party, the PD 

is on solid ground in excluding ESPs from the proposed TREC usage limit.      

                                                 
1 AReM is a California mutual benefit corporation formed by electric service providers that are active in California's 
direct access market.  The positions taken in this filing represent the views of AReM and its members but not 
necessarily the affiliates of its members with respect to the issues addressed herein. 
2 WPTF is a California non-profit, mutual benefit corporation.  It is a broadly based membership organization 
dedicated to enhancing competition in Western electric markets in order to reduce the cost of electricity to 
consumers throughout the region while maintaining the current high level of system reliability.  WPTF actions are 
focused on supporting development of competitive electricity markets throughout the region and developing uniform 
operating rules to facilitate transactions among market participants. 
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II. REPLY COMMENTS 

A. The Commission Should Not Further Delay Its Decision Authorizing TRECs. 

In its opening comments, The Utility Reform Network (“TURN”) recommends that the 

Commission “refrain from adopting tradable REC rules until the legislature has settled on an 

applicable statutory framework.”3  Similarly, the Division of Ratepayer Advocates (“DRA”) 

recommends that the Commission wait “until the concerns with the proposed design of a market 

for tradable energy credits can be better addressed and resolved.”4  However, the Legislature has 

already authorized the Commission to allow the use of TRECs for RPS compliance, subject only 

to the condition that a REC tracking and verification system is in place.  That condition has been 

met, and LSEs need access to TRECs now to facilitate compliance with their RPS obligations.  

As the PD recognizes, the evidence in this proceeding clearly demonstrates that the benefits from 

allowing the use of TRECs for RPS compliance will significantly outweigh the potential harms.  

Furthermore, as TURN acknowledges, it is uncertain what amendments to the RPS statute 

relating to TRECs, if any, will come out of the Legislature this year.  If the RPS statute is later 

amended to direct the Commission to impose limits on TREC usage that differ from that adopted 

in the PD, the Commission can and will simply implement the relevant provisions of the statute.  

Accordingly, there is no valid, much less compelling reason for the Commission to further delay 

its decision authorizing the use of TRECs for RPS compliance.   

B. The Proposed TREC Usage Limit Should Not Apply to ESPs. 

In its opening comments, TURN recommends that the PD’s proposed limit on the IOUs’ 

use of TRECs for RPS compliance should be extended to all LSEs.5  Southern California Edison 

Company (“SCE”) and Pacific Gas and Electric Company (“PG&E”), while opposed to the PD’s 

proposed TREC usage limit, recommend that if any such limit is adopted it should also apply to 

ESPs and other types of LSEs.6  The Union of Concerned Scientists (“UCS”) recommends that 

the Commission should impose a limit on the TREC usage of ESPs of 50% of their annual 

                                                 
3 TURN Opening Comments, p. 2. 
4 DRA Opening Comments, p. 2. 
5 TURN Opening Comments, p. 3. 
6 SCE Opening Comments, pp. 5-6; PG&E Opening Comments, p. 5. 
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procurement targets (“APTs”).7  None of these parties, however, make a compelling argument 

for extending the proposed TREC usage limit to ESPs.  

TURN and SCE argue that the Commission is required by law to apply the same TREC 

usage limits to all LSEs, citing Public Utilities Code § 399.12(g)(3), which provides that the 

participation of ESPs in the RPS program shall be “subject to the same terms and conditions 

applicable to an electrical corporation pursuant to this article.”8  Similarly, PG&E argues that it 

would be “discriminatory” to not apply the PD’s proposed TREC usage limit to ESPs.  However, 

the Commission determined in Decision (“D.”) 05-11-025 that “The Legislature’s request that 

we determine the ‘manner’ in which ESPs participate certainly indicates that the Commission 

has some discretion to make different requirements of ESPs than utilities.”9  In the same 

decision, the Commission went on to conclude: 

This Commission has less overall control over how ESPs and 
CCAs operate than we do over how utilities operate.  Also, to the 
extent we consider ESP and CCA operations, our concerns about 
their operations differ somewhat from our concerns about the 
operations of the investor-owned utilities.  In the context of the 
RPS program, our primary concern is to ensure that ESPs and 
CCAs do in fact reach the goal of 20% renewable energy by 2010. 
[Footnote omitted.]  We are, however, somewhat less concerned 
about the details of how they get there.  
 
Therefore, we do not believe it is reasonable to require these 
entities to be subject to the exact same steps for RPS 
implementation purposes as the utilities we fully regulate.10   

With respect to the proposed TREC usage limit, the PD states, “This usage limitation is 

fundamentally a protection for California utility ratepayers.”11  In determining that the TREC 

usage limit should not be extended to ESPs and CCAs, the PD correctly observes: 

[T]his Commission has different responsibilities with respect to 
utilities and ESPs and CCAs.  This Commission does not set the 
rates of ESPs or CCAs and has no responsibility to ensure that 

                                                 
7 UCS Opening Comments, p. 4.  
8 SCE Opening Comments, pp. 4-5; TURN Opening Comments, p. 3.  SCE also cites similar language in Pub. Util. 
Code § 380(e).  
9 D.05-11-025, p. 5. 
10 Id., pp. 13-14. 
11 PD, p. 30. 
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their charges to their customers are just and reasonable.  If an ESP 
or CCA chooses to take the price risk associated with using TRECs 
rather than fixed-price bundled contracts for RPS compliance, that 
is a business decision whose consequences are borne solely by the 
ESP or CCA and its customers. 

Moreover, ESPs, much like the small IOUs which the PD also determines should not be 

subject to the TREC usage limit, have more limited options than the IOUs in terms of the 

availability of reasonably priced RPS-eligible resources.12  Indeed, as the PD correctly observes, 

the IOUs “have the largest array of RPS procurement options and resources, enabling them to 

have greater flexibility incorporating the TREC limitation of 5% of APT into their procurement 

planning.”13   

For this and the other reasons set forth in the PD, it is reasonable to limit application of 

the PD’s proposed TREC usage limit to the IOUs.  Indeed, given the differences in how the 

IOUs and ESPs are situated in terms of their RPS compliance options, fairness dictates that ESPs 

not be burdened with the additional complications for their RPS compliance that would result 

from extending the TREC usage limit to such entities, whether it is 5% of APT or 50% as UCS 

recommends for ESPs.  Thus, while AReM and WPTF would strongly prefer the decision be 

modified to remove any limitations on the use of TRECs for the reasons cited in their joint 

opening comments, the PD is on solid ground in differentiating between the IOUs on the one 

hand, and ESPs and other types of LSEs on the other, in terms of limiting the use of TRECs for 

RPS compliance.14 

C. The January 1, 2008 Cut-Off Date for TREC Eligibility Is Reasonable.  

In their opening comments, UCS and TURN argue that the cut-off date for TREC 

eligibility should be January 1, 2009, rather than the January 1, 2008 date set forth in the PD.  In 

AReM and WPTF’s view, there is no compelling reason to establish any cut-off date for TREC 

eligibility; as long as TRECs are registered the Western Renewable Energy Generation 

Information System, they should be eligible to count toward LSEs’ RPS obligations.  That being 

said, AReM and WPTF can accept the January 1, 2008 cut-off date as a reasonable compromise.  

                                                 
12 PD, p. 30. 
13 PD, p. 31. 
14 For the same reasons, the Commission would be on solid ground if it excluded ESPs from SCE;’s proposed 
minimum quota requirement for TRECs if it were adopted.   
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That date ensures any generators that have not already sold all the RECs produced by their 

facility in the recent past will have a market for those RECs, thereby providing revenues that 

may be necessary to keep their facility in operation.   

III. CONCLUSION 

For the above reasons, AReM and WPTF continue to urge the Commission to adopt a 

decision that does not impose limitation on the use of TRECs, but, if limitations are imposed, 

AReM and WPTF urge the Commission not to extend any TREC usage limits to ESPs.  In 

addition, the Commission should not adopt a cut-off date for TREC eligibility later than January 

1, 2008.  AReM and WPTF thank ALJ Simon and the Commission for their consideration of 

these reply comments. 

Respectfully submitted, 
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